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905 N.Y.S.2d 410

JAMES WILK eW al., ReVpondenWV,
Y.

LEWIS & LEWIS, P.C., eW al., AppellanWV.

546 CA 09-02316.

AppellaWe DiYiVion of Whe SXpUeme CoXUW of NeZ YoUk, FoXUWh DepaUWmenW.

Decided July 2, 2010.

*1064 Present ² SMITH, J.P., FAHEY, CARNI, SCONIERS and PINE, JJ.1064

It is hereby ordered that the order so appealed from is unanimously modified on the law by
granting the motion in part and dismissing the legal malpractice cause of action insofar as that
cause of action is asserted with respect to the defendant Ford Motor Company in the
underlying action, and by denying that part of the cross motion for partial summary judgment
on liability on the legal malpractice cause of action insofar as that cause of action is asserted
with respect to that defendant in the underlying action and as modified the order is affirmed
without costs.

Memorandum: James Wilk (plaintiff) was allegedly injured while repairing railroad cars, and he
retained defendants to represent him, along with his wife, in seeking damages for those
injuries. Defendants commenced a pre-action discovery proceeding against plaintiff's employer
to obtain information concerning the accident and, when defendants thereafter commenced a
Labor Law and common-law negligence action on behalf of plaintiffs (hereafter, underlying
action), they used the same index number that had been used in the pre-action discovery
proceeding. Supreme Court granted the motions of the defendants in the underlying action
(Labor Law defendants) to dismiss the complaint. Under the law at that time, the failure to
purchase a new index number rendered the action a nullity because it was never properly
commenced (see Chiacchia & Fleming v Guerra, 309 AD2d 1213, 1214 [2003], lv denied 2
*1065 NY3d 704 [2004]). No appeal was taken by plaintiffs from that order, although plaintiffs
retained other attorneys (plaintiffs' successor counsel) shortly prior to the expiration of the time
in which to take an appeal. Plaintiffs commenced a second Labor Law and common-law
negligence action against the Labor Law defendants, who moved to dismiss the complaint as
time-barred. We previously reversed an order denying those motions and instead granted the
motions and dismissed the complaint (Wilk  v Genesee & W\oming R.R. Co., 45 AD3d 1274
[2007]). We concluded that the second action did not relate back to the filing of the underlying
action pursuant to CPLR 205 (a) because the failure to purchase a new index number rendered
the underlying action a nullity (id. at 1275).
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Plaintiffs commenced the instant legal malpractice action seeking damages arising from the
dismissal of the underlying action. Defendants appeal from an order denying their motion for
summary judgment dismissing the complaint and granting plaintiffs' cross motion for partial
summary judgment "to the extent that malpractice is established against .. . defendants." That

was error only insofar as the malpractice cause of action is asserted with respect to the
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ZDV HUURU RQO\ LQVRIDU DV WKH PDOSUDFWLFH FDXVH RI DFWLRQ LV DVVHUWHG ZLWK UHVSHFW WR WKH
GHIHQGDQW FRUG MRWRU CRPSDQ\ (FRUG) LQ WKH XQGHUO\LQJ DFWLRQ. WH WKHUHIRUH PRGLI\ WKH RUGHU
DFFRUGLQJO\.

"TR HVWDEOLVK D FDXVH RI DFWLRQ WR UHFRYHU GDPDJHV IRU OHJDO PDOSUDFWLFH, D SODLQWLII PXVW SURYH
WKDW WKH GHIHQGDQW DWWRUQH\ IDLOHG WR H[HUFLVH CWKH RUGLQDU\ UHDVRQDEOH VNLOO DQG NQRZOHGJH
FRPPRQO\ SRVVHVVHG E\ D PHPEHU RI WKH OHJDO FRPPXQLW\, DQG WKDW WKH DWWRUQH\'V EUHDFK RI
[WKDW] GXW\ SUR[LPDWHO\ FDXVHG SODLQWLII WR VXVWDLQ DFWXDO DQG DVFHUWDLQDEOH GDPDJHV'" (Velie v
Ellis Law, P.C., 48 AD3G 674, 675 [2008], TXRWLQJ Rudolf v Sha\ne, Dachs, Stanisci, Corker &
Sauer, 8 NY3G 438, 442 [2007]). TKH SODLQWLII PXVW DOVR HVWDEOLVK WKDW KH RU VKH "ZRXOG KDYH
VXFFHHGHG RQ WKH PHULWV RI WKH XQGHUO\LQJ DFWLRQ CEXW IRU' WKH DWWRUQH\'V QHJOLJHQFH" (AmBase
Corp. v Davis Polk  & Wardwell, 8 NY3G 428, 434 [2007]). "TR VXFFHHG RQ D PRWLRQ IRU
VXPPDU\ MXGJPHQW, WKH GHIHQGDQW LQ D OHJDO PDOSUDFWLFH DFWLRQ PXVW SUHVHQW HYLGHQFH LQ
DGPLVVLEOH IRUP HVWDEOLVKLQJ WKDW WKH SODLQWLII LV XQDEOH WR SURYH DW OHDVW RQH RI [WKRVH] HVVHQWLDO
HOHPHQWV" (Velie, 48 AD3G DW 675). HHUH, GHIHQGDQWV VXEPLWWHG HYLGHQFH LQ VXSSRUW RI WKHLU
PRWLRQ HVWDEOLVKLQJ WKDW FRUG "LV QRW DQ RZQHU RU FRQWUDFWRU DQG WKDW LW ODFNHG CFRQWUDFWXDO RU
RWKHU DFWXDO DXWKRULW\ WR FRQWURO WKH DFWLYLW\ EULQJLQJ DERXW [SODLQWLII'V] LQMXU\'" (Scall\ v Regional
Indus. Partnership, 9 AD3G 865, 867-868 [2004]). TKXV, WKH\ PHW WKHLU LQLWLDO EXUGHQ RI
HVWDEOLVKLQJ WKDW SODLQWLIIV ZRXOG QRW KDYH VXFFHHGHG LQ WKH *1066 XQGHUO\LQJ DFWLRQ DJDLQVW
FRUG "EXW IRU" WKHLU QHJOLJHQFH (see AmBase Corp., 8 NY3G DW 434), DQG SODLQWLIIV IDLOHG WR UDLVH
D WULDEOH LVVXH RI IDFW ZLWK UHVSHFW WKHUHWR.
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CRQWUDU\ WR WKH IXUWKHU FRQWHQWLRQ RI GHIHQGDQWV, WKH FRXUW SURSHUO\ GHQLHG WKRVH SDUWV RI WKHLU
PRWLRQ VHHNLQJ GLVPLVVDO RI WKH LQVWDQW FRPSODLQW ZLWK UHVSHFW WR WKHLU IDLOXUH WR FRPPHQFH WKH
XQGHUO\LQJ DFWLRQ DJDLQVW WKH UHPDLQLQJ LDERU LDZ GHIHQGDQWV LQ D WLPHO\ PDQQHU. IQ WKHLU
DQVZHU WR WKH LQVWDQW FRPSODLQW, GHIHQGDQWV DGPLWWHG WKDW WKH\ XVHG WKH VDPH LQGH[ QXPEHU WR
FRPPHQFH WKH XQGHUO\LQJ DFWLRQ WKDW KDG EHHQ SUHYLRXVO\ XVHG WR FRPPHQFH WKH SUH-DFWLRQ
GLVFRYHU\ SURFHHGLQJ. TKH IDLOXUH WR FRPPHQFH WKH XQGHUO\LQJ DFWLRQ LQ D WLPHO\ PDQQHU,
DEVHQW IDFWRUV QRW DW LVVXH KHUH, LV VXIILFLHQW WR HVWDEOLVK WKDW GHIHQGDQWV "IDLOHG WR H[HUFLVH
CWKH RUGLQDU\ UHDVRQDEOH VNLOO DQG NQRZOHGJH FRPPRQO\ SRVVHVVHG E\ D PHPEHU RI WKH OHJDO
FRPPXQLW\'" (Velie, 48 AD3G DW 675, TXRWLQJ Rudolf, 8 NY3G DW 442).

DHIHQGDQWV DOVR IDLOHG WR HVWDEOLVK WKDW SODLQWLIIV FRXOG QRW SURYH WKH UHPDLQLQJ HOHPHQWV RI D
OHJDO PDOSUDFWLFH FDXVH RI DFWLRQ. DHIHQGDQWV FRQWHQG WKDW WKHLU QHJOLJHQFH ZDV QRW D
SUR[LPDWH FDXVH RI SODLQWLIIV' LQMXULHV EHFDXVH SODLQWLIIV' VXFFHVVRU FRXQVHO GLG QRW ILOH D QRWLFH
RI DSSHDO ZKHQ WKH CRXUW RI ASSHDOV LVVXHG LWV GHFLVLRQ LQ Harris v Niagara Falls Bd. of Educ.
(6 NY3G 155 [2006]). WH UHMHFW WKDW FRQWHQWLRQ. DHIHQGDQWV DUH FRUUHFW WKDW WKH CRXUW RI
ASSHDOV FKDQJHG WKH ODZ E\ KROGLQJ LQ Harris WKDW D GHIHQGDQW FRXOG ZDLYH D GHIHFW LQ
FRQQHFWLRQ ZLWK ILOLQJ UHTXLUHPHQWV VXFK DV WKH IDLOXUH WR SXUFKDVH D QHZ LQGH[ QXPEHU (see id.
DW 159). EYHQ DVVXPLQJ, DUJXHQGR, KRZHYHU, WKDW ZH DJUHH ZLWK GHIHQGDQWV WKDW WKH WLPH ZLWKLQ
ZKLFK SODLQWLIIV FRXOG ILOH D QRWLFH RI DSSHDO H[SLUHG 35 GD\V DIWHU WKH ILQDO LDERU LDZ GHIHQGDQW
KDG VHUYHG WKH RUGHU GLVPLVVLQJ WKH ILUVW FRPSODLQW DJDLQVW WKH LDERU LDZ GHIHQGDQWV (see
Blank v Schafrann, 206 AD2G 771, 773 [1994]; Williams v Forbes, 157 AD2G 837, 838-839
[1990]; Dobess Realt\ Corp. v Cit\ of New York , 79 AD2G 348, 352, appeal dismissed 53 NY2G
1054, 54 NY2G 754 [1981]), ZH QRWH WKDW WKH WLPH LQ ZKLFK WR ILOH D QRWLFH RI DSSHDO DJDLQVW WKDW
ILQDO LDERU LDZ GHIHQGDQW H[SLUHG DSSUR[LPDWHO\ 30 KRXUV DIWHU WKH Harris GHFLVLRQ ZDV LVVXHG.
IW FDQQRW EH VDLG WKDW WKH IDLOXUH RI SODLQWLIIV' VXFFHVVRU FRXQVHO WR OHDUQ RI WKH Harris GHFLVLRQ
DQG ILOH D QRWLFH RI DSSHDO ZLWKLQ WKDW QDUURZ WLPH SHULRG FRQVWLWXWHG DQ "LQWHUYHQLQJ DQG
VXSHUVHGLQJ IDLOXUH RI SODLQWLII[V'] VXFFHVVRU [FRXQVHO]" WR ILOH D WLPHO\ QRWLFH RI DSSHDO (P\ne v
Block & Assoc., 305 AD2G 213 [2003]). DHIHQGDQWV WKXV IDLOHG WR HVWDEOLVK WKDW "SODLQWLII[V']
VXFFHVVRU FRXQVHO KDG VXIILFLHQW WLPH DQG RSSRUWXQLW\ WR DGHTXDWHO\ *1067 SURWHFW SODLQWLII[V']
ULJKWV" (Somma v Dansker & Aspromonte Assoc., 44 AD3G 376, 377 [2007]; cf. Ramcharan v
Pariser, 20 AD3G 556, 557 [2005]; Albin v Pearson, 289 AD2G 272 [2001]).
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CRQWUDU\ WR WKH IXUWKHU FRQWHQWLRQ RI GHIHQGDQWV, WKH FRXUW GLG QRW DEXVH LWV GLVFUHWLRQ LQ
FRQVLGHULQJ WKH FURVV PRWLRQ RI SODLQWLIIV IRU SDUWLDO VXPPDU\ MXGJPHQW RQ OLDELOLW\ GHVSLWH WKHLU
IDLOXUH WR VXEPLW WKH FURVV PRWLRQ LQ SURSHU IRUP. IQ DQ\ HYHQW, GHIHQGDQWV PRYHG IRU VXPPDU\
MXGJPHQW, DQG LW LV ZHOO VHWWOHG WKDW, "[L]I LW VKDOO DSSHDU WKDW DQ\ SDUW\ RWKHU WKDQ WKH PRYLQJ

SDUW\ LV HQWLWOHG WR D VXPPDU\ MXGJPHQW, WKH FRXUW PD\ JUDQW VXFK MXGJPHQW ZLWKRXW WKH
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party is entitled to a summary judgment, the court may grant such judgment without the
necessity of a [cross motion]" (CPLR 3212 [b]; see Dunham v Hilco Constr. Co., 89 NY2d 425,
429-430 [1996]; JCS Controls, Inc. v Stace\, 57 AD3d 1372, 1373 [2008]).

Finally, defendants' remaining contention concerning the issues of contribution and
indemnification is not properly before us. Neither the motion nor the cross motion sought relief
with respect to those issues, and said issues may not be raised for the first time on appeal
(see Ciesinsk i v Town of Aurora, 202 AD2d 984, 985 [1994]).


